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l. BACKGROUND
In 1975, the Energy Facilities Siting Council (* Siting Council”), the predecessor to the

Energy Fadilities Siting Board (“ Siting Board”), initidly promulgated regulations regarding
Long-Range Forecasts and Supplements, 980 CMR § 7.00. These regulations address, inter dia,
congtruction of natura gas pipdine facilities by Massachusetts loca distribution companies and
by interstate gas pipeine companies. In 1978, the Siting Council amended its regulations to
establish a procedure for Siting Council participation in proceedings before the Federd Energy
Regulatory Commission (* FERC”) associated with the congtruction of gas pipdlines by interstate
gas pipeine companies in Massachusetts.

In 1992, the Siting Board was established to replace the Siting Council. St. 1992, c. 141
(“merger legidation”). The merger legidation placed the Siting Board within the Department of
Telecommunications and Energy (“Department”),* and established afadility siting divison to
adminiger, implement, and enforce the Siting Board' s Statutory obligations. Asaresult of the
merger legidation, certain of the Sting Council’s prior respongibilities, including the review of
long-range forecasts and supplements for both eectric and gas companies, were transferred to
the Department; however, the review of petitions to congruct energy facilities remained with the
Siting Board.

In 1997, the Electric Restructuring Act of 1997 (“Restructuring Act”)? dtered the scope
of the Siting Board' s review of generating facility proposals and revised the Siting Board's
fundamenta mandate, directing it to provide a“reliable,” rather than a“necessary” energy
supply for the Commonwedth with a minimum impact on the environment a the lowest possible
cost. G.L.c. 164, § 69H.

The Siting Board adopted emergency regulationsin 1998 to address the most immediate

issues resulting from the merger legidation and the Restructuring Act. Order on Rulemaking, 7
DOMSB 1 (1998); however, less urgent issues were deferred pending the review of the need for

! The Department of Telecommunications and Energy was formerly known asthe
Department of Public Utilities.

2 An Act Rdative to Restructuring the Electric Utility Industry in the Commonwedth,
Regulating the Provision of Electricity and Other Services, and Promoting Enhanced
Consumer Protection Therein. St. 1997, c. 164.
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acomplete revison of 980 CMR. The Siting Board discussed the need for a complete revision
of its regulations on November 9, 2000 (see Tr. of Siting Board Meseting of November 9, 2000,
a 105-112), and in September 2002 adopted revisions to 980 CMR 81.00 (“Rules For the
Conduct of Adjudicatory Proceedings’) and 980 CMR § 2.00 (“Generd Information and
Conduct of Board Business’), and repealed 980 CMR 8 3.00 (“Rulesfor Adopting
Adminigtrative Regulations’).?

The current rulemaking, which creates new regulations governing the review of natura
gas pipdine projects constructed in Massachusetts to replace obsolete provisons of 980 CMR
§ 7.00, represents the second step in the Siting Board' s on-going revision of its regulations.
Proposed 980 CMR 8 15.00 addresses the Siting Board' s review of natura gas pipeline projects
that fall under its jurisdiction; proposed 980 CMR § 17.00 addresses Siting Board participation
inthe review of proposed naturd gas fecilities that also fal under federd jurisdiction. In
adopting these regulations, the Siting Board seeks to comply with the directives of Executive
Order 384 cdling for regulatory clarity.

Accordingly, pursuant to G.L. c. 164, 88 69H, 69J, 6932, and G.L. c. 30A, 88 1, &t seq.,
the Siting Board hereby opens a rulemaking for the purpose of adopting 980 CMR § 15.00,
“Rules for Petitions to Construct Natura Gas Pipeline Facilities’ and 980 CMR § 17.00,
“Energy Facilities Siting Board Participation in Federa Energy Regulatory Commission
Proceedings Associated with Natural Gas Projects in Massachusetts,” and for the purpose of
repealing 980 CMR 88 7.07(7)(d) and 7.07(9). A copy of the proposed regulationsiis attached.

1. PROPOSED REGULATIONS FOR SITING GAS PIPELINES

The Siting Board proposes to promulgate two new regulations governing the congtruction
of natura gas pipelinesin Massachusetts. Proposed 980 CMR § 15.00 sets forth procedures to
be followed when a company (whether alocd distribution company, an interdate pipdine

company, alarge gas customer, or another market participant) proposes to build anatura gas
pipdine that fals under the Siting Board' s jurisdiction and thus requires the Siting Board's

3 Adoption of 980 CMR 8§ 1.00 and 2.00 and Reped of 980 CMR § 3.00, EFSB 02-RM-1
(2002). The revised rules became effective on October 11, 2002.
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approval. Proposed 980 CMR 8§ 17.00 sets forth procedures to be followed when an interstate
pipeline company subject to regulation by FERC proposes to build a natura gas pipeline

(or other naturd gasfacility) that falls under FERC jurisdiction and is not subject to Siting Board
adjudication. Asfurther discussed in Section 111.E, below, the Siting Board seeks comment on
both legd and policy issues affecting the delineation of these two categories of pipelines.

A. Condiruction of Naturd Gas Pipelines Subject to Siting Board Jurisdiction
1. Exigting Regulation —980 CMR § 7.00
The Siting Board' s exiting regulation governing the congtruction of pipdine facilitiesis
found within 980 CMR 8§ 7.00, “Long-Range Forecasts and Supplements,” which setsforth

requirements related to long-range forecasting and supply planning for Massachusetts eectric
and gas utilities. Relevant subsections of 980 CMR § 7.00 require that a gas company planning
anew naturd gasfadility include in its long-range forecast or supplement* a description of the
planned facility and an assessment of its environmenta impact and its congstency with the
policies of the Commonwedth. 980 CMR 8§ 7.07(7). The existing regulation specificaly
requires that the gas company provide: a statement of need, nomind business information,®
agency jurisdiction(s), estimated project cost, physica project summary,® existing and proposed
land use, and effects of the project on natura festures and land use, facility vishbility, and, as
gpplicable, air quality, water quality, solid waste, and noise effects. 980 CMR § 7.07(7)(a), (b),

4 980 CMR 8 7.00 gpplies to planned new facilities, the in-service dates of which are
expected to be within the time period covered by along-range forecast filing. 980 CMR
§ 7.00 a0 dlows gas companies to file an “annua supplement” to cover facilities
proposed between long-range forecast filings. 980 CMR 88§ 7.07(7), 7.08.

5 This information includes the name of the lead company, facility name and location,
names of participating owners, and predicted dates of commencement and completion of
congtruction. 980 CMR § 7.07(7)(a).

6 The applicant shal provide: “asummary statement of name or numerica description of
line, purpose, location of termind points, generd location and length of route, facility
characterigticsincluding types of structures above and below the ground, proposed
norma maximum operating pressure, right-of-way width, estimated cos, possible
dternative routes and transportation methods, and a discussion of the dternative of no
new pipeline.” 980 CMR § 7.07(7)(d)(1).
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(d), (8).

The exigting regulation gpplies to proposed gas pipelines “intended to have normal
operating pressure in excess of 100 ps [pounds per square inch] gauge and length in excess of
onemile” 980 CMR § 7.07(7)(d). It excludesfrom review: (1) necessary maintenance of
exiging pipdines, (2) upgrading of an exigting pipeline that has been in exigence for at leest
24 months and is capable of operating at pressures in excess of 100 psg; (3) congtruction of
certain pipelines that for the first two years of service will be used at a pressure of lessthan
100 psig; and (4) construction of facilities on an emergency basis subject to 980 CMR § 6.06(2).”
980 CMR § 7.07(8)(b)-(e).

Severd agpects of 980 CMR 8§ 7.00 render it difficult to use as guidance when
congructing anatura gas pipeline in Massachusetts. Firdt, the regulation assumes that the
project proponent is a Massachusetts naturd gas utility making an gpplication in the context of a
long-range forecadt filing. Thisinterweaving of gas pipeline siting requirements with forecast
filing requirements hinders straightforward gpplication of the regulations to gas pipeline Sting,
and in particular to gas pipeines proposed by an gpplicant other than a Massachusetts natura gas
utility. Second, the regulations are difficult to locate and are not comprehensive; for example,

980 CMR 8§ 7.00 provides only cursory guidance as to the required content of a petition to
congtruct anatural gas pipeline, and does not address procedura issues such as notice and filing
fees. Further, natura gas pipelinesto be constructed in coastal zones also are subject to
requirements set forth in 980 CMR § 9.00 but nowhere referenced in 980 CMR § 7.00.

2. Proposed Regulation —980 CMR § 15.00
The Siting Board proposes to promulgate 980 CMR § 15.00 to address the structural
wesknesses of 980 CMR 8 7.00 identified in Section 11.A.1, above. Proposed 980 CMR § 15.00
separates regulatory provisons regarding the sting of naturd gas pipelines from unrelated

! Section 6.06(2) provides that, when an accident, act of God, or unforseen condition
jeopardizes the hedlth and safety of the public, the Siting Board may grant a Certificate
of Environmentd Impact and Public Need for afacility without requiring that the facility
have been included in an approved long-range forecast or supplement or that a Notice of
I ntention have been approved by the Siting Board.
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regulations regarding long-range forecasts and supplements, clarifies certain jurisdictiona
issues, provides detailed guidance on the contents of a petition to construct anatura gas
pipeline, provides certain procedurd requirements, and highlights the relationships between
Siting Board review of a proposa and review by other agencies of the Commonweslth.
Proposed 980 CMR § 15.00 is organized in four sections. Section 15.01, “Purpose and
Scope,” setsforth the genera purpose of the regulation and addresses jurisdictiona issues.
Section 15.02 defines terms used in the body of the regulation. Section 15.03, “Application for
Siting Board Approval to Congtruct a Gas Pipdine,” setsforth in detail the expected contents of
a petition to construct a natura gas pipeline, and addresses related issues such asfiling fees,
provision of adraft notice, and joint filing of related Siting Board and Department matters.
Section 15.04, “Procedures,” addresses the publication of notice, public comment hearings,
evidentiary hearings, and the timing and content of the Siting Board' s decison on a petition to
congtruct a natural gas pipdine. All other procedura issues are left to 980 CMR § 1.00, the
Siting Board' s revised rules governing the conduct of adjudicatory hearings. A brief summary
of certain complex or novel provisons of 980 CMR § 15.00 follows.

a Juridiction

G.L. c. 164, 869G defines ajurisdictiona pipeline as “anew pipdinefor the
transmission of gas having a norma operating pressure above 100 pounds per square inch gauge
(“pdg”) which is grester than one milein length,” excepting pipeline repair and replacement
projects. The proposed regulation more specifically defines the set of pipeline projects over
which the Siting Board takes jurisdiction, and addresses certain jurisdictiona issues that have
arisen in recent years.

Firgt, the proposed regulation supplies adefinition for “normal operating pressure,” and
dates that any pipeline with a Maximum Allowable Operating Pressure in excess of 150 psig
will be trested as having anormal operating pressure in excess of 100 psg. Thisprovisonis
intended to resolve uncertainty about the regulatory treatment of pipelines that are built to
operate safely at high pressures, but arguably are intended to operate at lower pressures. The
proposed regulation, unlike the exigting regulation, does not exempt from review pipelines that
will be operated under 100 psig for two years.
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Second, the proposed regulation clarifies that contiguous pipeline congtructed within any
five-year period is consdered to be asingle new facility subject to the Siting Board's
jurisdiction. Thisruleisintended to reduce the potentid for segmentation of a pipeline project
to avoid Sting review, without requiring inquiry into the motives of a developer who condructs
anaturd gas pipdinein stages.

Third, the proposed regulation distinguishes pipeline repair and replacement projects
from new pipdine congruction. Replacement pipe includes lengths of restructured, rebuilt, or
relad pipe that are of the same nomind diameter and design pressure and are al'so within the
same right-of-way as the pipe being replaced; repair and replacement projects are excluded from
gting review.

Finally, the proposed regulation addresses the issue of Siting Board jurisdiction over
pipelines that dso are regulated by FERC. The existing 980 CMR 8§ 7.00 satesthat if a pipeline
is regulated by FERC pursuant to the Natura Gas Act, the Siting Board shdl participate in the
federal proceeding and request joint adjudicatory hearings with FERC. As amatter of practice,
the Siting Board staff intervenesin FERC' s adjudication of requestsfor a 8 7(c) Certificate of
Public Convenience and Necessity (*CPCN”) under the Naturd Gas Act, views the route of any
major proposed pipeline, holds one or more public hearings, and forwards environmental
comments and recommendations to FERC; however, the Siting Board does not attempt paralle
adjudication, snce FERC' sreview covers the mgor issues (need, aternatives, routing,
environmenta impacts, and cost) that would be raised in a Siting Board proceeding.

However, it has come to the Siting Board' s attention in recent years that interdtate
pipeline companies may make use of certain federd regulatory provisons to condruct sizable
pipeines (Sgnificantly longer than one mile, and with a pressure Sgnificantly higher than
100 psig) with little or no substantive FERC review. The Siting Board is concerned about the
potentid disparity in regulatory trestment between pipdines built by interdate pipdine
companies and pipdlines built by Massachusetts gas utilities or other non-interstate developers.
The Siting Board ds0 is concerned that sizable pipeines may be built in Massachusetts without
the level of pre-construction review deemed gppropriate by the Massachusetts legidature. The
proposed regulations address this issue broadly, by exempting from Siting Board review only
those interstate pipelines or pipeine lateras that receive afull project-specific § 7(c) CPCN
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review, including a need andys's, dterndives andyss, and substantive environmenta review of
the proposed site or route, pursuant to § 7(c) of the Natural Gas Act. Any other pipeine
congtruction that meets the sze and pressure thresholds established in G.L. c. 164, 8 69H, as
interpreted in 980 CMR 88 15.01 and 15.02, would be subject to review by the Siting Board
pursuant to 980 CMR § 15.00.

The draft regulation’ s approach to thisissue is to attempt to ensure that a substantive,
ste-specific review occurs for al pipeline projects proposed for Massachusetts, which is
cong stent with the mandate given the Siting Board by the Massachusetts legidature. However,
since this requires the Siting Board to conduct a substantive review of pipelines over which
FERC aso assarts jurisdiction, the gpproach could be vulnerable to legd chalenge. The Siting
Board has identified four other gpproaches for reviewing interstate pipeline projects, which have
various strengths and weaknesses. In Section 111.E, below, the Siting Board describes these
gpproaches and requests comments on the legal and policy implications of each approach.

b. Application to Consiruct
The proposed regulation identifies the required dements of an gpplication to congtruct a
jurisdictiond gas pipeline, which include adetaled petition, a draft of the public notice for the

proceeding, and, in certain circumstances, copies of an gpproved long-range forecast and certain
filings made with the Massachusetts Energy Policy Act (“MEPA™) Office of the Executive
Office of Environmenta Affairs (“EOEA”). The proposed regulation specifies the content of the
petition in congderable detall, drawing on both the existing regulations and current practice.
Topics that must be covered in the petition include a project description, an andysis of the need
for the facility, dternative gpproaches and routes, an andysis of the project’ s environmental
effects, an economic andysis, and an analyss of the project’ s effect on the rdiability of the gas
supply system. Consstent with established precedent, the proposed regulation dlows a
developer to propose a gas pipeline to meet areliability-based need, an economic efficiency-
based need, or an environmenta need. It also specifiesthat a project may be proposed to serve
needs within Massachusetts, outside of Massachusetts, or both within and outside of

M assachusetts.



EFSB 02-RM-2 Page 8

C. Inter-Agency Coordination

The proposed regulation requires an applicant proposing to construct a pipeline within a
coagtd zone to consult with the Office of Coastal Zone Management within EOEA asto the need
for an inland Aternative prior to filing with the Siting Board. This requirement was devel oped
after consultation with the Office of Coasta Zone Management, and reflects the two agencies
views on the mogt efficient means of implementing an existing Memorandum of Understanding
with respect to the review of energy facilities located in coastal zones. The proposed regulation
aso providesfor thejoint filing and review of related Siting Board and Department matters, as
set forthin G.L. c. 25, § 4.

B. Condruction of Natural Gas Pipdlines Subject to Regulation by FERC

In this rulemaking, the Siting Board a so proposes to promulgate 980 CMR 8§ 17.00, a
new regulation addressing Siting Board participation in proceedings conducted by FERC.
Proposed 980 CMR § 17.00 is based on the existing 980 CMR § 7.07(9), which setsforth
procedures for Siting Board participation in FERC proceedings involving interdate facilities. As
discussed above, 980 CMR 8§ 7.07(9) states that, if apipelineis regulated by FERC pursuant to
the Naturd Gas Act, the Siting Board shall intervene in the federal proceeding, hold one or more

public hearings, request joint adjudicatory hearings with FERC, and submit comments on the
proposal. The existing 980 CMR 8§ 7.07(9), which was adopted in 1978, does not reflect the
subsequent changes in the federd regulatory process brought about by amendmentsto the
Natura Gas Act, the adoption of the Natural Gas Policy Act of 1978, and corresponding
amendments to FERC' sregulations.

The proposed regulation sets forth procedures for participation in FERC proceedings that
reflect these changes, which include FERC' s use of abbreviated federal review processes for
certain types of pipeline projects. Proposed 980 CMR § 17.00 is organized in Six sections.
Section 17.01, “Purpose and Scope,” sets forth the general purpose of the regulation. Section
17.02 defines terms used in the body of the regulation. Section 17.03, “Notice of Application
filed with the Federd Energy Regulatory Commission,” requires that the Siting Board be
notified of adl proposadsfiled with FERC to congtruct natura gas infrastructure in Massachusetts,
and provides for the Siting Board to notify other relevant Massachusetts agencies of these
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filings. Section 17.04, “Board Participation in 8§ 7(c) CPCN Proceedings,” describes the public
hearing and comment process thet the Siting Board uses when it intervenesin FERC' s extensve
review of pipeline projectsfiled under 8 7(c) of the Natural Gas Act. Section 17.05, “Board
Participation in § 7(c) Blanket Certificate Proceedings,”® describes an abbreviated comment
process to be used when projects are being reviewed under FERC' s 45-day blanket certificate
process. Finaly, Section 17.06, “Board Participation in Other FERC Proceedings,” provides
generd authority for either the Siting Board or its staff to participate in any FERC proceeding of
interest to the agency.

Asdiscussed in Section 11.A.2.a, above, Section 17.05 applies only to congtruction that
does not meet the Size and pressure thresholds established in G.L. c. 164, § 69H. All interstate
natura gas facilities would undergo Siting Board review pursuant to 980 CMR 8 15.00 unless
they receive afull project-specific § 7(c) CPCN review, including aneed analyss, dternatives
andysis, and subgtantive environmental review of the proposed Site or route, pursuant to § 7(c)
of the Naturd Gas Act. Any other pipdine construction that meets the Size and pressure
thresholds established in G.L. c. 164, 8 69H would be subject to review by the Siting Board
pursuant to 980 CMR § 15.00 rather than pursuant to 980 CMR § 17.05.

C. Repeal of 980 CMR 88§ 7.07(7)(d) and 7.07(9)

The Siting Board proposes to repea 980 CMR 8§ 7.07(7)(d), its existing regulation
governing the contents of a petition to congtruct anatura gas pipeline facility. The exigting 980
CMR § 7.07(7)(d) is redundant of and will be superseded by 980 CMR § 15.03.

The Siting Board aso proposesto repeal 980 CMR 8 7.07(9), its current regulations
addressing Siting Board participation in FERC proceedings. The existing 980 CMR § 7.07(9)
does not reflect current federd statutes and federd regulatory law, is redundant of certain
sections of proposed 980 CMR 8 17.00, and will be superseded by the provisonsin 980 CMR
§17.00.

8 The holder of ablanket certificate may congtruct pipeline projects with costs within a
certain range (currently $7.4 million to $20.6 million) after providing 45 days advance
notice to FERC; no site-specific review is required unless a protest isfiled within that 45
day period. 18 C.F.R. 8§ 157.201, e seq.
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[1. REQUEST FOR COMMENTS
The Siting Board seeks written comments addressing any or al provisions of proposed
980 CMR 88 15.00 and 17.00. The Siting Board aso specifically seeks written comments on the

following topics.

A. Length, Pressure, and Time Interval Thresholds- 980 CMR § 15.01(2)

The proposed regulation seeks to resolve certain issues that have arisen over time
regarding the Siting Board' s jurisdiction, including:
. segmentation of new pipeline congruction;
. replacement of existing pipeline with new pipdine of the same capacity; and
. the definition of normal operating pressure.
The Siting Board would particularly like to recelve comments addressing the following

questions:

1 Is the regulation clear about the conditions under which a pipeine project is
defined asjurisdictiond to the Siting Board, or is there a class of projects for
which jurisdiction would remain uncertain?

2. Does afive-year time-gpan provide a reasonable basis to encompass contiguous
congtruction activities?

3. Is there away to define “normal operating pressure’ that can be objectively,

accurately, and assuredly determined prior to facility congtruction?
4, To what extent would the new regulation change the number or type of gas
pipeline petitions that are submitted?

B. Contents of Petition- 980 CMR § 15.03(1)
Proposed 980 CMR 8§ 15.03(1) details the information that should be included in a
petition to build ajurisdictiond pipeline. Do the requirements appear to be sufficiently flexible

to address any likely jurisdictiond pipeline project, including larger or smaler projects or
atypica circumstances?

C. Route Alternatives and Route Variations - 980 CMR 88§ 15.02, 15.03(1, 5)

The Siting Board will continue to require a comparative analyss of reasonable

dternative route(s) for gas pipdines. In addition, the Siting Board intends to permit developers
to seek smultaneous gpprova of one or more variations to a specific route. As proposed in the
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draft regultions, aroute variation is an dternative to a short ssgment of a proposed pipdine
route; a variation typicaly would be proposed when the petitioner is awvare of specific
uncertainties (eq.,

regarding the placement of other utilitiesin a city street, or the ability to obtain permission for a
dreet opening) that would affect the feasibility of that route ssgment. Isthe Siting Board's
distinction between “route aternatives’ and “route variations’ clear and isit workable?

D. Filing Fees for Non-Utilities - 980 CMR 8§ 15.03(7)

The proposed regulation sats filing fees for pipeline projectsin accordance with G.L. c.
164, 8 6932, which specifies that afiling fee of between $25,000 and $75,000 may be assessed
for proposas to congtruct afacility that does not generate dectricity. Filing fees are not required
if the gpplicant isa utility company subject to the jurisdiction of the Department that is assessed

annualy for the expenses of the Department. Please comment on the fee structure set forth in
the proposed regulation.

E Pipdline Prgjects Undergoing FERC Review - 980 CMR § 15.01(3)(a)

Asdiscussed in Section 11.A.2. a, above, the development of the proposed regulation has
highlighted disparities in the regulatory trestment of pipeline facilities proposed by interstate
pipeine companies and by other developers of pipdinesin Massachusetts. Under current FERC

regulations, interstate pipeline companies are not required to seek a § 7(c) CPCN unlessthe
project will cost more than $20.6 million, or unless the company intends to seek eminent domain
rights to construct the project. Pipeline projects that cost between $7.4 million and $20.6 million
must provide 45 days advance notice to FERC before congtruction; if no protest isfiled during
that period, construction may proceed without further review. Pipeline projectsthat cost less
than $7.4 million may be constructed without any advance notice to or review by FERC. See 18
C.F.R. § 157.208.

These cost-based review categories may promote regulatory efficiency at FERC, which is
charged with ensuring just and reasonable rates within the industries thet it regulates;, however,
they bear little resemblance to the Siting Board' s jurisdictiond thresholds, which are based on
pipeline length and pressure. Thus, if the Siting Board smply rdlies upon FERC' s review for
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this category of project, Szable pipeline projects may be built in Massachusetts by interstate
pipdine companies, with little or no subgtantive review, and certainly without the level of pre-
congtruction review deemed appropriate by the Massachusetts legidature. Moreover, the
potentid exists for Sgnificant regulatory disparity between congruction proposed by interstate
pipeline companies and congtruction proposed by Massachusetts utilities and other developers.
Thisdisparity could result in differing degrees of environmenta protection for intrastate and
interdtate projects; it dmogt certainly will result in differing degrees of public participation in the
review of such projects.

In developing the proposed regulation, the Siting Board considered severa approaches to
reviewing gas facilities built by interstate pipeline companies. These gpproaches ranged from a
continuation of the Siting Board' s current practices, up to afull adjudication of dl interstate
pipeine proposals that meet the definition of afacility set forthin G.L. c. 164, 8 69G. Inthe
proposed regulation, interstate pipeline projects are excluded from review under 980 CMR
§15.00 if they require or have beenissued a 8 7(c) CPCN under of the Natural Gas Act. Such
pipdine projects undergo a substantive site-specific review by FERC,; the Siting Board believes
that it can mogt effectively pursue its mandate by intervening in the FERC proceeding and
providing comments, as set forth in 980 CMR § 17.04. Pipdlines that do not undergo substantive
ste-specific review by FERC would be reviewed by the Siting Board pursuant to 980 CMR
§15.00. Since there would be little or no overlap between FERC's minima oversight of such
pipeline projects and the issues reviewed by the Siting Board, the Siting Board' s believes that its
investigation would have only indirect effects on the federd regulatory scheme. However, we
cannot be sure that arule requiring Siting Board adjudication of interstate pipeline projects
would be accepted by the courts if chalenged.

The Siting Board has consdered four main aternatives to the regulatory approach
presented in the draft regulation. Each strikes a different baance among the godls of
environmenta protection, public participation, regulatory efficiency, regulatory condstency, and
the rationd expangion of the natura gas ddivery system in Massachusetts. The Siting Board
seeks comments on the extent to which each dternative is practical, is consstent with both
federd law governing the interstate pipeline system and state law governing the congtruction of
gas pipdines, and addresses the Siting Board' s central concern regarding the construction of
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maor pipeineinfrasiructure with little or no substantive review. The four dternativesto the
proposed approach are:

1 Current Practice. Under this dternative, the Siting Board would continue its
current practices with respect to gas facilities that fal under FERC' sjurisdiction.
Specifically, the Siting Board would intervenein § 7(c) CPCN proceedings on gas
facilities to be constructed in Massachusetts, hold public hearings, and provide Site-
gpecific comments to FERC. The Siting Board a'so would require that interstate pipeline
companies provide notice of proposals to congtruct pipelines pursuant to a blanket
certificate, and would file a protest if it believed more extensve review of aproject is
warranted. However, the Siting Board would not conduct its own adjudicatory
proceedings for any pipdine under FERC jurisdiction.

The proposed regulation could be modified to reflect current practice by extending the
excluson located at 980 CMR § 15.01(3)(a) to any interstate pipeline, without restriction.

2. Full Sting Board Review of All Gas Fadilities. Under this dterndtive, the Siting
Board would acknowledge that FERC has jurisdiction over the sting of interstate natural
gas pipeines. The Siting Board would nonetheless adjudicate dl proposas to construct
natural gas facilities in Massachusetts, congstent with the requirements of G.L. c. 164,
§69J. If anatura gasfacility dso fell under FERC' sjurisdiction, the Siting Board

would seek to coordinate its review schedule with FERC' s, and would provide a copy of
its decison to FERC asinput to FERC' s regulatory process. Under this dternative, some
projects would undergo parallel review by the Siting Board and FERC.

Proposed 980 CMR § 15.00 could be modified to reflect this gpproach by diminating the

980 CMR 8§ 15.01(3)(a) excluson and possibly by excluding interstate pipeines from
fees.

3. Circumscribed Scope of Review for Facilities under FERC Jurisdiction. Aswith
dternative 2, the Siting Board would adjudicate al proposed facilities in Massachusetts
and would provide a copy of its decison to FERC asinput to any federa review.
However, under this dternative, the Siting Board would not review the need for a
proposed interstate pipeline facility. This gpproach is closest to the process which
appears to be contemplated in the Siting Board' s existing regulation at 980 CMR
§7.07(9), which cdls for adjudicatory hearings but limits the scope of its comments to
FERC to “the difficulties and problems identified at said public hearings” Itdsois
smilar to procedures used by our counterpart agencies, the Connecticut Siting Council
and the New Hampshire Site Evauation Committee, which hold evidentiary hearings and
issue orders on projects that are subject to FERC jurisdiction, but do not rule on the need
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for such projects.’

The proposed regulation could be atered to reflect this gpproach by diminating the 980
CMR § 15.01(3)(8) excluson, by limiting the applicability of need-related sections
15.03(1)(b) and 15.03(1)(qg)(ii) to only intrastate pipdines, and possibly by excluding
intergtate pipelines from fees.

4, Informal Review Process for non-§ 7(c) Pipelines. Under this aternative, the
Siting Board would maintain its current practice of intervening in § 7(c) CPCN
proceedings at FERC, holding public hearings, and providing comments based on those
hearings to FERC. However, the Siting Board would conduct an informal review of gas
facilities that are subject to FERC jurisdiction but are not subject to § 7(c) CPCN
proceedings. As part of thisinforma review, the Siting Board would examine various
possible routes for the proposed facilities and would work with the gpplicant to develop
mitigation for any environmenta impacts of the proposed project. During the informal
review, the Siting Board would not conduct full adjudicatory proceedings with direct
cross-examination by parties, but would receive sworn testimony and public comment.

The proposed regulation could be atered to reflect this gpproach by (1) extending the
proposed 980 CMR § 15.01(3)(a) exclusion to any interstate pipdine, without restriction,
and (2) by developing within 980 CMR 8 17.00 a procedure for interstate projects that
are not subject to § 7(c) CPCN proceedings.

In conjunction with one or more of the approaches described above, the Siting Board
would consider requiring al interstate pipeline companies provide notice to the Siting Board of
any gas facility proposed for construction in Massachusetts and to indicate what level of FERC
review, if any, isrequired before the facility may be condructed. This notice requirement would

o See, eq., Docket Nos. SEC 96-01/96-03 of the New Hampshire Site Evaluation
Committee, and Docket No. 221 of the Connecticut Siting Council. The Connecticut
Siting Council issues a Certificate of Environmental Competibility and Public Need for
facilities built by interstate pipeline companies after conddering issues related to the
gting of pipdine fadilities, environmenta mitigation measures, and congtruction
procedures. Opinion of the Connecticut Siting Council in Docket No. 221, at 1 (August
1, 2002). The New Hampshire Site Evaluation Committee issues a Certificate of Site and
Facility after consdering: (1) the applicant’s financid, technica, and manageriad
capatilities; (2) whether the project will unduly interfere with the orderly development of
the region; (3) whether the project will have an unreasonable adverse effect on aesthetics,
higtoric sites, air and water qudity, the natura environment and public safety; and (4)
whether operation of the project is congastent with state energy policy. Decison and
Order of the New Hampshire Site Evaluation Committeein Docket Nos. SEC 96-01/96-
03, at 4 (July 16, 1997).
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provide the Siting Board with an opportunity to evauate whether further review is necessary and
to dert other affected state agencies.

The Siting Board seeks comments on whether the public interest would be better served
by Siting Board review or adjudication of gasfacilities that are subject to FERC' s rate-making
authority, including those that undergo no substantive pre-congtruction review by FERC. The
Siting Board aso seeks comments on the legal constructs under which the Siting Board may
conduct an adjudiceation or other substantive review of pipelines that are subject to FERC
jurisdiction. Further, the Siting Board seeks comments regarding the merits of the proposed
regulation and each of the other four approaches described above, including any suggested
revisons that would asss the Siting Board in achieving its goa of ensuring meaningful review
of the congtruction of interstate gas pipelines in Massachusetts.

F. Jurisdiction over Hinshaw Pipdlines - 980 CMR § 15.01(3)(a)

The Hinshaw Amendment to the Naturd Gas Act exempts from FERC regulation persons
who transport natural gas received from another person within or at the boundary of a date, if
(2) dl the naturd gas so received is ultimately consumed within such state, and (2) the facilities
and rates are regulated by the state. 15 U.S.C., 8 717(c). The construction and siting of Hinshaw
Pipelines are regulated by the states even though such pipdines may hold a FERC limited-
juridiction certificate. 1t isthe Siting Board' s understanding that FERC may regulate pipdines
otherwise subject to the Hinshaw Amendment if a State does not assert its authority to regulate
such pipelines. The Siting Board believes that it has an obligation to regulate the Sting of
Hinshaw Pipelines pursuant to G.L. c. 164, § 69J.

The proposed regulation does not directly address the issue of Siting Board jurisdiction
over Hinshaw Fipelines, as the Siting Board believes that an assertion of jurisdiction over dl
pipeline facilities built in Massachusattsisimplicit in G.L. ¢. 164, 8 69J. Nonethdess, the Siting
Board seeks comments on whether it is clear from 980 CMR 8§ 15.00 that Hinshaw Pipelines are
subject to Sate regulation, or whether the proposed regulations should be modified to explicitly
assart jurisdiction under 980 CMR 8§ 15.00 over Hinshaw Pipdines and any other facilities that
would be fully reviewed by FERC only if they are not reviewed by the sate. In addition, the
Siting Board seeks comments on the legal and policy implications of asserting jurisdiction over
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the gting of Hinshaw Pipdines, including possible implications with respect to the rate-setting
respongbilities of the Department.

G Jurisdiction over Direct Sales Laterals - 980 CMR § 15.01(3)(a)
Direct Sdes Laerds arelaerd pipdinesthat directly serve end-users and that are

constructed and operated by the interstate company that operates the interstate pipelines from
which the laterd branches.

The proposed regulation does not directly address the issue of Siting Board jurisdiction
over Direct Sdes Laterds as the Siting Board believes that an assertion of jurisdiction over all
pipeline facilities built in Massachusettsisimplicit in G.L. ¢. 164, 8§ 69J. Nonethdess, the Siting
Board seeks comments on whether it is clear from 980 CMR 8§ 15.00 that Direct Sdes Laterals
are subject to state regulation, or whether the proposed regulations should be modified to
explicitly assert jurisdiction under 980 CMR 15.00 over Direct Sales Laterals and any other
facilities that would be fully reviewed by FERC only if they are not reviewed by the gate. In
addition, the Siting Board seeks comments on the legal and policy implications of asserting
jurisdiction over the Sting of Direct Sdles Laterds, including possible implications with respect
to the rate-setting responsibilities of the Department.

V. FILING COMMENTS

The Siting Board seeks written comments on the proposed regulations, 980 CMR 88§
15.00 and 17.00, and to the questions posed in Section 111 above, no later than Friday, January
31, 2003. Comments should be filed with the Energy Facilities Siting Board, One South Station,
Boston, Massachusetts 02110. The Siting Board requests that al written comments also be
submitted to the Siting Board in eectronic format using one of the following methods. (1) by
eectronic mail (“e-mail”) atachment to SitingBoard.Filing@date.maus (copy to
Peter.Ray @dtate.ma.us); or (2) on a 3.5" floppy diskette, PC-compatible format. The text of the
e-mall or diskette label must specify: (1) an easily identifiable case caption; (2) the docket

number; (3) the name of the person or company submitting the filing; and (4) a brief descriptive
title of the document (e.g., comments on 980 CMR § 15.00). The eectronic filing should aso
include the name, title and telephone number of a person to contact in the event of questions
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about thefiling. Text responses should be submitted in either WordPerfect (naming the
document with a*“.wpd” suffix) or in Microsoft Word (naming the document with a*“.doc”
auffix). Documents submitted in eectronic format will be posted on the Siting Board' s web
page, which can be accessed via the Department’s Website,
www.state. maus/dpu/siting_board.htm
To provide further opportunity for comment, and pursuant to G.L. c. 30A, 88 2 and 4, the
Siting Board will hold a public hearing on Tuesday, February 18, 2003 a 10:00 am. at the Siting
Board' s offices, One South Station, Boston, Massachusetts. Interested persons may present

facts, opinions, or arguments relating to the proposed regulations a the public hearing.
The effective date of the revised regulaions shdl be the date of their find publication in

the Massachusetts Regigter.

Denise L. Desautdls

SdmaUrman
Presiding Officers

Dated this 20" of December, 2002.



APPROVED by the Energy Facilities Siting Board at its meeting of December 20, 2002,
by the members and designees present and voting: Paul B. Vasington (Chairman, DTE/EFSB);
Derdre K. Manning (Commissioner, DTE); W. Robert Keating (Commissioner, DTE); and
Joseph Donovan (for Peter J. Abair, Director of Economic Development).

Paul B. Vasington, Chairman
Energy Fadilities Sting Board

Dated this 20" day of December, 2002.



Apped asto matters of law from any fina decison, order or ruling of the Siting Board
may be taken to the Supreme Judicid Court by an aggrieved party in interest by thefiling of a
written petition praying that the order of the Siting Board be modified or set asdein whole or in
part.

Such petition for apped shdl be filed with the Siting Board within twenty days after the
date of service of the decison, order or ruling of the Siting Board, or within such further time as
the Siting Board may dlow upon request filed prior to the expiration of the twenty days after the
date of service of said decison, order or ruling. Within ten days after such petition has been
filed, the gppeding party shall enter the apped in the Supreme Judicid Court Sitting in Suffolk
County by filing a copy thereof with the clerk of said court. (Massachusetts Generd Laws,
Chapter 25, Sec. 5; Chapter 164, Sec. 69P).



980 CMR 15.00: PETITIONSTO CONSTRUCT NATURAL GASPIPELINE FACILITIES

Section

15.01:
15.02:
15.03:
15.04:

15.01:

Purpose and Scope

Definitions

Application for Siting Board Approva to Congtruct a Gas Pipeline
Procedures

Purpose and Scope

@ Purpose. 980 CMR 15.00 sets forth procedures governing the filing and the
review by the Energy Facilities Siting Board of an gpplication to congtruct a gas pipdine.
Requirements set forth in this chapter supersede any provisions contained in 980 CMR
5.00, 7.00, and 9.00 that relate to proposals to construct gas pipeline facilities.

2 Scope. An gpplication must be filed under 980 CMR 15.00 whenever any person
proposes to congruct a gas transmission pipeine with anorma operating pressurein
excess of 100 psg, when the total length of new gas pipdine will exceed one mile.
@ Pipeline Segmentation For purposes of determining jurisdiction, any
adjacent lengths of gas pipdine congtructed within the five preceding years shdl
be included when calculating the total length of new gas pipeline. However,
lengths of pipeline that have previoudy been granted written gpprova by the
Siting Board shdl not be included in the totd length of new gas pipeline.
(b) Replacement Pipe. Notwithstanding 980 CMR 15.01(2)(a), above, any
lengths of restructured, rebuilt, or relaid pipe that are of the same nomina
diameter and design pressure and are dso within the same right-of-way asthe
replaced pipe shdl be subtracted when caculating the totd length of new gas
pipeline, for purposes of determining jurisdiction.

(3) Exdusons.
@ Congtruction of any interstate pipdine that requires or has been issued a
Certificate of Public Convenience and Necessity under 8 7(c) of the Natural Gas
Act does not congtitute congtruction of a pipeline for transmission of gas subject
to 980 CMR 15.00. Persons proposing to construct any pipeline for transmission
of gas excluded from Siting Board review by 980 CMR 15.01(3)(a) must comply
with the requirements of 980 CMR 17.00.
(b) Commencement of permanent placement of facilities on an emergency
basis subject to compliance with the provisons of 980 CMR 6.06(2) does not
condtitute congtruction of a pipeline for transmission of gas subject to 980 CMR
15.00.

4 Application of 980 CMR 1.00. 980 CMR 1.00 shdl apply to proceedings
initiated pursuant to 980 CMR 15.00, except to the extent that 980 CMR 1.00 and 980
CMR 15.00 arein conflict. Inthe event of aconflict, 980 CMR 15.00 shdl prevail over
980 CMR 1.00.




(5) Waiver of Rules. Where good cause appears, not contrary to statute, the Board or
Presding Officer may permit deviation from the rulesin 980 CMR 15.00.

15.02: Definitions.

For the purposes of 980 CMR 15.00, the definitions set forth in 980 CMR 1.03 shall
apply unless the context or subject matter requires a different interpretation. The
following definitions dso shdl gpply to this section:

Coada Zone means the geographic area described in 301 CMR 21.05, used to establish
the area of jurisdiction for the Coastal Zone Management Program Federd Consistency
Review Procedures (301 CMR 21.00), pursuant to G.L. c. 21A, 88 2, 4A.

Department means the Massachusetts Department of Telecommunications and Energy.

Desgn pressure means design pressure of a pipe as defined in 49 CFR Part 192
(Subpart C).

Gas means natural gas or any direct subgtitute. Gas includes natural gas, propane arr,
gynthetic naturd gas, and liquified naturd gas.

Interdtate Pipeine means a pipdinethat is used in the transmisson of natura gasin
interstate commerce, and shal not include in-date transmisson of gas such asintrastate
pipdines, Hinshaw Amendment pipelines, or other means of intrastate distribution.

L ong-Range Forecast means along-range forecast filed with the Department of
Telecommunications and Energy pursuant to G.L. c. 164, § 691.

MA OP means maximum alowable operating pressure, which is the maximum pressure at
which a pipeline or segment of a pipeline may be operated under 49 CFR Part 192.

Natura Gas Act means Natural Gas Act, 15 U.S.C. § 717 et seq.

Norma operating pressure means the maximum pressure that would be expected in the
pipeline based on the configuration of compressors and pressure regulators. Any pipdine
with an MAOP in excess of 150 psig will be treasted as having a norma operating
pressure in excess of 100 psig.

Preferred Route means the gas pipeline route and any route variations proposed by the
Applicant for gpprova by the Board.

[pSg means pounds per square inch gauge.

Route dternative means a gas pipeline route and any route variations proposed for
approvd in the alternative to the preferred route.




Route segment means a discrete portion of a pipeline route.

Route variation means a route segment, generaly short in distance, which could
subgtitute for some portion of a preferred route or route dternative in the event that
congtruction aong that portion of the preferred route or route dternative proves
infeasible.

15.03:_Application for Siting Board Approva to Congruct a Gas Pipeline

@ Contents of Petition. An gpplication for approva to congtruct a gas pipeline shal
include a written petition which (1) sets forth the need for the pipeline project, (2)
compares the pipeline project to other dternatives, and (3) andyzes the pipeline project’s
cog, environmental impacts, and effects on the riability of the gas supply system, as
specified below. The petition shal describe the pipdine project in its entirety, including
any intervening replacement sections.
@ Project Description. The petition shdl contain a description of the
pipdine project, specifying:
0] the totd length of new and replacement pipdine, pipdine diameter
and intended MAORP, the location of the proposed route and any route
variations for which the Applicant seeks gpprovd; the types and locations
of structures to be congtructed above and below the ground; the width of
permanent right-of-way; and depth of ingtalation;
(i) the existing gas supply system in the areq, including interstate and
intrastate pipelines, laterds, pressure regulation equipment, and locations
of ggnificant gas demand; and
(i)  proposed construction methods, access and construction rights-of-
way, and predicted dates of construction.
(b) Need. The petition shal document the need for the pipeline project.
@ A pipdine project may be proposed to meet ardiability-based
need (for example, to maintain or increase the reliability of gas service or
to connect new customers), an economic efficiency-based need (for
example, to reduce the cost of energy or to increase competition between
gas suppliers), or an environmenta need (for example, to reduce the level
of environmenta impacts associated with meeting certain energy
requirements). A pipdine project may be proposed to serve needs within
Massachusetts, or outside of Massachusetts, or both within and outside of
Massachusetts.
(i) If the project is proposed to meet a reliability-based need, the
petition shdl include: (i) an andysis of existing and projected gas
requirements for the area to be served by the pipeline project; (ii) an
andysis of existing and planned resources available to meet those
requirements; and (iii) an analys's of service deficiencies that require
additiona gas supply resources or an andysis of the reiability benefits of
the pipeline project. The petition shal describe in reasonable detail the
methods and assumptions used in each andyss.
(iir) If the project is proposed to meet an economic efficiency-based or




environmenta need, the petition shal incdude quantitative andyses of the
economic or environmental benefits of the project. The petition shall
describe in reasonable detail the methods and assumptions used in each
andyds.
(iv)  The petition shal describe any secondary benefits clamed for the
proposed pipdine, shal provide analyses documenting such benefits, and
shal describe in reasonable detail the methods and assumptions used in
each andysis.
(© Alternative Approaches. The petition shdl describe al reasonably
practicable means of meseting the need identified in 980 CMR 15.03(1)(b), above.
These dternative gpproaches may include, without limitation: upgradesto
exiding fadilities; enhancement of loca or regiond gas storage capacity;
interconnection to a different source of gas; interconnection at a different
location; pipdine development by adifferent person; and reduction of gas
requirements through the use of demand-sde management. The petition shdll
compare the environmental impacts, capital and operating cogts, and effects on
the reliability of the gas ddivery system associated with each of the dternative
goproaches, and shdl gate the Applicant’ s reasons for pursuing the pipeline
project rather than one of the aternative approaches.
(d) Route Selection Process. The petition shdl contain a description of the
process by which the proposed route for the pipeine was sdlected. Specificdly,
the petition shdl:
@ describe how the Applicant identified potential routes or route
segments for the pipeline project;
(in) list the potentia routes or route segments that were identified; and
(i)  present the environmental, economic, reliability, and other criteria
used to evaluate the potentia routes and describe how these criteriawere
gpplied, weighted and combined.
(e Preferred Route and Route Alternatives.
0] The petition shdl indicate which route or combination of route
segments identified in 980 CMR 15.03(1)(d), above, isthe Applicant’s
preferred route for the pipeline project.
(i) The petition shdl identify any other routes or combinations of
route segments identified in either 980 CMR 15.03(1)(c) or (d), above,
that the Applicant intends to pursue as route dternatives. The petition
shdl present at least one route aternative that is geographically distinct
from the preferred route. A waiver of this requirement pursuant to 980
CMR 15.01(5) may be sought if the Applicant can demondtrate that there
are no feasble pipdine routes that are geographicaly digtinct from the
preferred route.
® Environmenta Andyss. The petition shdl include an andysis of the
likely environmenta impacts of the pipeline project. Specificaly, the petition
sl

() describe the existing uses and natural resource characteristics of
the land dong the preferred route, including: types and densities of
development; agricultural and other open space uses, parks and recreation



aress, areas designated for protection of their naturd, archaeologic,
higtoric, or scenic value; utility and transportation corridors, types of
disturbed and undisturbed habitat; actud and potentia use by typical and
rare wildlife species, and zoning;
(in) describe the temporary environmenta impacts from project
congruction and the proposed mitigation of such impactsincluding, as
goplicable: land use impacts, including effects on agricultural and forest
resources, upland habitats, and changes to views, water resource impacts,
including effects on rivers, streams, wetlands and other naturd habitats
and on water qudity; noise impacts; air quality impacts, solid waste
impacts; traffic impacts, and standard procedures for environmental
impact mitigation and the handling of hazardous materias during
congtruction;
(i)  describe the long-term environment impacts from the project and
mitigation of such impactsinduding, as gpplicable: land use impacts,
including effects on land use and on naturd features and natura habitats
and changes to views,; water resource impacts, including effects on rivers,
streams, wetlands and other naturd habitats and on water qudity; noise
impacts, air quaity impacts; and solid waste impacts; and
(iv)  comparethe environmental impacts of the route aternatives listed
in 980 CMR 15.03(1)(e), above.
(9 Economic Andyss.
0] The petition shall compare the capita and operating codts of the
route dternatives listed in 980 CMR 15.03(1)(e), above. The petition
shdl ligt costs by mgjor categories such as design and engineering costs,
permitting costs, land acquisition costs, cost of labor, cost of materids,
and pipdine and right-of-way maintenance cogs.
(i) If the project is proposed to meet an economic efficiency-based
need, or if it would provide economic efficiency-related benefits if located
aong ether the preferred or an dternative route, the petition also shall
compare economic benefits of the project as built along the preferred route
and the route dternatives. The petition shal describe in reasonable detall
the methods and assumptions used in this andysis.
(h Rdiability Andyss. The petition shall compare the route dternatives
listed in 980 CMR 15.03(1)(e), above, with respect to their effects on the
religbility of the gas supply sysem. The petition shal include an andysis of the
extent to which each route aternative would maintain or enhance deliverability of
gas a an adequate pressure and volume to customers affected by the pipeline
project, and shdl specify the approximate number of years for which adequate
service would be provided under each dternative.
() Maps. The ptition shdl include:
0] asingle map showing the proposed route and the route
dternatives,
(i) one or more maps based on United States Geologicd Survey
topographic maps of 1:24,000 or 1:25,000 scae, showing the proposed
pipeline route and any route varigtions, the route dternatives listed in 980




CMR 15.03(1)(e), above, and the locations of related facilities; and
(i) aerid photographs at a scae of approximately 1:2400, marked to
show proposed pipdine dignment, location of related facilities, land
ownership, rights-of-way, and any proposed construction access roads.
()] Figures. The petition shall include figures or diagrams showing typica
right-of-way and workspace configurations using cross-sectiona or other views,
and plans for waterway and road crossings.
(k) Reguired Permits. The petition shal contain aligt of the locd, Sate, and

federa permits required to construct and operate the pipeline project.

2 Long-Range Forecast. If the Applicant is required to file along-range forecast
pursuant to G.L. c. 164, 8§ 691, the application shal include a copy of the Applicant’s
most recently approved long-range forecast and an andysis demondtrating that the
pipeline project is condstent with that long-range forecast.

(3) MEPA Hilings. If the pipeline project requires the filing of an Environmental
Notification Form pursuant to 301 CMR 11.00, the gpplication shal include a copy of the
Environmentd Notification Form and the resulting Certificate from the Secretary of
Environmenta Affairs. If additiond filings have been made regarding the project

pursuant to 301 CMR 11.00, a copy of these additiona filings and any resulting
Certificates from the Secretary of Environmenta Affairs shdl beincluded in the
goplication.

4 Coadta Zone Alternatives. |If the preferred route is located in or passes through a
Coagtd Zone, the Applicant shall consult with the Office of Coasta Zone Management
within the Executive Office of Environmental Affairsto determine whether it must

present an inland dternative to the preferred route. If an inland dternative is required,
this aternative shal be presented as a route dternative pursuant to 980 CMR 15.03(1)(e)
(i). If aninland dternative is not required, the petition shall be accompanied by a letter
from the Office of Coastd Zone Management attesting to this determination.

) Draft Notice. An gpplication for gpprova to construct a gas pipdine shal
include a draft notice of adjudication that complies with the requirements set forth in 980
CMR 88 1.04(3) et segq. The draft notice shall contain a description of the preferred route
and any route dternatives identified in 980 CMR 15.03(1)(e), specifying for each route
the total length of pipeline to be congiructed, the location of route, pipeline diameter,
proposed MAORP, types and locations of related structures above and below the ground,
and route variations. The draft notice shdl be provided both in writing and
eectronicaly.
(6) Joint Filing of Related Maiters
@ Reated Siting Board Matters. An Applicant may file a petition to
congtruct a generating facility or any other related matter within the Board's
jurisdiction in conjunction with an gpplication to condruct agas pipeline. These
petitions shal be assigned separate docket numbers, but may be
the subject of ajoint notice, may be the subject of consolidated public and
evidentiary hearings, and may be addressed in a consolidated decision by the




()

Board.

(b) Related Department Matters. An Applicant may file, in conjunction with
apetition to congtruct a gas pipeline, a petition with the Department for gpproval
of along-range forecast pursuant to G.L. c. 164, § 691, a petition for azoning
exemption pursuant to G.L. c. 40A, 8 3, or apetition for any other related matter
within the Department’ s jurisdiction, with arequest that the matter be referred to
the Board and consolidated with the petition to construct a gas pipeline faclity.
This request may be granted at the discretion of the Chairman of the Department.
If this request is granted, the Chairman of the Department shdl issue aruling
stating that he has referred the matter to the Board pursuant to G.L. c. 25, § 4, for
consolidation with the Board matter. The consolidated petitions may be the
subject of ajoint notice, may be the subject of consolidated public and
evidentiary hearings, and may be addressed in a consolidated decision by the
Board.

Filing Fees
@ Applicability. Filing fees are assessed whenever an Applicant isnot a

utility subject to the jurisdiction of the Department that is assessed annudly for
the expenses of the Department.
(b) Fee Levels. Fees are assessed based on the length of the preferred route,
according to the schedule below. Where a conflict exigts, the lower fee shdl
aoply.
@ For agas pipdine that is less than two milesin length, thefiling
fee shall be $40,000.
(i) For agas pipeline that is more than two milesin length but less
than five milesin length, the filing fee shal be $60,000.
(i) For a gas pipdine that is more than five milesin length, thefiling
fee shall be $75,000.
(iv)  For angpplication to condruct a gas pipdine of any length thet is
filed in conjunction with an application to congtruct a generating facility,
the filing fee shal be $25,000.
(© Fee Payment. Payment of thefiling feeis due & the time the Application
to Congruct isfiled with the Board. Thefiling fee shal be made by certified
check payable to the Commonwesalth of Massachusetts.

15.04: Procedures

@

Notice Requirements

@ The applicant shdl provide notice of adjudication by first classmail in
accordance with the requirements of 980 CMR 1.03(4).

(b) In addition, the gpplicant shal send a copy of the notice viafirst class
mail to al abutters and abutters to abutters within 300 feet of the preferred route
and route dternatives identified in 980 CMR 15.03(1)(e), or asthe Presiding
Officer may otherwise provide.

(© The gpplicant shal place a copy of the petition to congtruct on filein the
Town or City Hall and the main public library of each Massachusetts municipaity




through which the preferred route or any route dternative identified in 980 CMR
15.03(1)(e) passes.

(d) Notice may be supplemented during the course of the proceeding, as the
Presiding Officer may provide.

2 Public Comment Hearings. As soon as practicable after the filing of a petition to
congtruct a gas pipdine, the Board shdl hold a public comment hearing in at least one of
the municipdities through which the preferred route passes. In accordance with 980
CMR 1.04(5), public comment hearings are conducted to afford members of the genera
public an opportunity to comment on amatter. Comments made at public comment
hearings are not deemed to be evidence. Additiona public comment hearings may be
held & the discretion of the Presiding Officer.

3 Evidentiary Hearings. The Board shal commence evidentiary hearings within Sx
months of the filing of a petition to construct agas pipeline. Evidentiary hearings shdll
be conducted in accordance with 980 CMR 881.06 et seq.

4 Decisons
@ Within twelve months of the filing of a petition to condtruct a gas pipeline,
the Board shadl issue a decision gpproving the petition, approving the petition
with conditions, or regjecting the petition. The Board may approve the
congtruction of the pipeline along the preferred route, along any route dternative
included in the notice of adjudication, or dong any combination of route
segmentsincluded in the notice of adjudication; however, the Board may not
gpprove the congtruction of the pipeline dong any route or route segment that has
not been included in anotice of adjudication.
(b) The Board's decison shdl be in writing, and shall set forth al necessary
determinations of fact or law, including findings with respect to: (i) the need for
or benefits to be provided by the pipeline project; (ii) the relative merits of
dternative approaches to serving the need or achieving the benefits for which the
pipdineis proposed, in terms of cod, rdigbility, and environmenta impact; (iii)
whether the preferred route for the pipeline project is superior to route
dternatives in terms of cod, reliability, and environmenta impact; (iv) whether
the pipeline project is consistent with current Massachusetts hedlth,
environmenta protection, and resource use and devel opment policies; and
(v) whether the pipdline project is consistent with the Board' s mandate to provide
ardiable energy supply for Massachusetts with a minimum impact on the
environment a the lowest possible cost.
(© If the applicant is required to file along-range forecast pursuant to G.L. c.
164, § 691, the decision dso shall include the Board' s determination as to whether
the pipeline project is consistent with the most recently approved long-range
forecast.
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980 CMR 17.00: ENERGY FACILITIESSITING BOARD PARTICIPATION IN FEDERAL
ENERGY REGULATORY COMMISSION PROCEEDINGS ADDRESSING NATURAL GAS
PROJECTSIN MASSACHUSETTS

Section

17.01: Purpose and Scope

17.02: Definitions

17.03: Natice of Application filed with the Federad Energy Regulatory Commission.
17.04 Board Participation in § 7(c) CPCN Proceedings

17.05: Board Participationin 8 7(c) Blanket Certificate Proceedings.

17.06: Board Participation in Other FERC Proceedings.

17.01: Purpose and Scope

@ Purpose. 980 CMR § 17.00 setsforth: (1) the obligations of a person seeking
gpprova from the Federd Energy Regulatory Commission to congtruct, expand, modify,
or replace natura gas pipdines, naturd gas manufacturing facilities, naturd gas Sorage
facilities, or natural gas importation facilitiesin Massachusetts, and (2) the procedures
used by the Energy Facilities Siting Board to participate in the Federa Energy

Regulatory Commission’sreview of any naturd gas project. This chapter supersedes 980
CMR §7.07(9).

2 Scope. This chapter gpplies whenever aperson or persons makes an gpplication
to the Federa Energy Regulatory Commission seeking gpprova to construct, expand,
modify, or replace agas project in Massachusetts, or initiates a collaborative approach
preparatory to making such an application. The gpplications covered by this regulation
include, but are not limited to: an gpplication for a§ 7(c) Certificate of Public
Convenience and Necessity, an gpplication under 8 3 of the Natural Gas Act, and an
gpplication under § 311 of the Natural Gas Policy Act of 1978.

3 Waiver of Rules. Where good cause gppears, not contrary to statute, the Board or
the Presiding Officer may permit deviation from any rules contained in 980 CMR 88
17.00 et seq.

17.02: Definitions

For the purposes of 980 CMR 88 17.00, the definitions set forth in 980 CMR § 1.03 shall

apply unless the context or subject matter requires a different interpretation. The
following definitions aso shdl apply to this section:

FERC meansthe Federa Energy Regulatory Commission.
FERC Application means an gpplication or petition filed with FERC seeking to construct,

expand, modify, or replace a gas project in Massachusetts, or seeking an exemption from
FERC regulation with respect to such a gas project.




Gas means naturd gas or any direct subgtitute. Gasincludes natura gas, propane air,
synthetic naturd gas, and liquified naturd gas.

Gas project means the congtruction, expansion, modification, or replacement of agas
pipdine, gas manufacturing facility, gas storage facility, or gas importation facility, and
associated facilities,

Protest means an objection to any application, complaint, petition, or order to show

cause, filed with the Federd Energy Regulatory Commission pursuant to 18 CF.R. §
157.10(a)(4).

Section 7(c) Blanket Certificate means a certificate issued by the Federd Energy

Regulatory Commission authorizing certain congiruction and operation of facilitiesand
certain certificate amendments and abandonment under 8§ 7(c) of the Natura Gas Act,
codified as 15 U.S.C. 88 717 et seg., and pursuant to 18 C.F.R. 88§ 157.201 et seq.

Section 7(c) CPCN means a Certificate of Public Convenience and Necessity issued by
the Federd Energy Regulatory Commisson authorizing certain acts or operations
concerning the regulation, sale, or trangportation of natural gasin interstate commerce
under 8 7(c) of the Natural Gas Act, codified as 15 U.S.C. § 717f(c), and pursuant to 18
C.F.R. 88157.1 et seq.

Staff means Staff of the Energy Facilities Sting Board.

17.03: Notice of Application filed with the Federal Energy Reaulatory Commission

17.04:

@ Noticeto Board. Any person seeking approva from FERC to construct, expand,
modify, or replace a gas project in Massachusetts shdl file a copy of its FERC
Application with the Board at its offices in Baston no later than seven days after such
goplication isfiled with FERC. Thisfiling shal be accompanied by a cover |etter that
identifies: (1) the Site or generd route of the gas project, and (2) the municipditiesin
Massachusetts in which the congtruction, expansion, modification, or replacement of the
gas project would take place.

2 Notice to Other Agencies. Upon receipt of a FERC Application, the Board shall
notify relevant sate environmenta agencies of thefiling. Such agencies may include the
Department of Environmenta Protection, the Massachusetts Office of Coastdl Zone
Management, the Massachusetts Environmental Policy Act Unit, the Divison of

Fisheries and Wildlife, the Department of Environmental Management, and the
Massachusetts Historical Commission.

Board Participation in § 7(c) CPCN Proceedings

@ Determination of Interest. Upon receipt of acopy of an gpplication to FERC for a
8 7(c) CPCN, Steff shdl evaduate the filing to determine whether intervention or other
action in the FERC proceeding iswarranted. Staff shall seek to intervene on behdf of




the Board in any proceeding regarding a gas project that meets the definition of “facility”
st forthin G.L. c. 164, 8 69G, and may intervene, at its discretion, in other 8 7(c) CPCN
proceedings.

2 Public Hearing and Site Vigt. If Staff intervenes in a proceeding, Staff members
shdl view the ste or route of the gas project and shdl hold a public informationa

hearing in one or more municipditiesin which the gas project would be located. The
project developer shdl attend each public informational hearing to address questions
concerning the natural gas project. Notice of each public informationa hearing shdl be
given to the public, to relevant locd officids, and to Sate environmenta agencies at least
21 daysin advance in a practical manner to be specified by the Presiding Officer. If
practical, notice of each public informationa hearing dso shal be placed in the
Environmental Monitor published by the Massachusetts Executive Office of
Environmenta Affairs. Unless otherwise directed, the project developer shall be
respongble for dl cogs related to the publication and distribution of notice. At its
discretion, Staff may conduct public informational hearings jointly with FERC or with
any relevant date environmenta agency. At itsdiscretion, Staff also may request written
public comment on the potentia impacts of the gas project.

3 Comments. After conducting the public informationa hearing, Staff shdll
provide comments to FERC on environmentd, land use, and community issues
associated with the gas project. Staff shal monitor the FERC proceeding and may file
further comments or otherwise participate in the FERC proceeding as appropriate.

17.05. Board Paticipation in 8 7(c) Blanket Certificate Proceedings.

@ Project Evaluation Upon receipt of acopy of a Request for Authorization to
FERC to congtruct, modify, expand, or replace a gas project pursuant to a 8§ 7(c) blanket
cartificate, Saff shdl evduate thefiling to determine the environmenta, land use, and
community issues associated with the construction and operation of the gas project. As
part of its review, Staff may vist the Site or route of the gas project. At its discretion,
Staff a'so may request written public comment on the potentia impacts of the gas

project. Notice of any such request for public comment shdl be published at least 14
days in advance of the comment deadline in a practical manner to be specified by the
Presding Officer. Unless otherwise directed, the project developer shall be responsible
for dl costs rdlated to the publication and distribution of the notice,

2 Protest. If Staff’s evauation of the gas project raises concerns that cannot be
resolved in the time alowed under FERC regulations, Staff may file a protest setting
forth its concerns and describing the potentid, if any, to reduce the impacts of the gas
project through mitigation or routing changes. After filing the protest, Staff shal meet
with the project developer in an effort to resolve their concerns within the time alowed
under FERC regulations. If the concerns are resolved, Staff shall withdraw its protest.

(3) Siting Board Jurisdiction If the gas project is subject to the Siting Board's
jurisdiction under 980 CMR 815.00, then 8817.05(1) and (2) shal not apply.




17.06: Board Participation in Other FERC Proceedings.

@ Notice of Collaborative Approach or Pre-filing Process. Any person initiating a
collaborative approach, pursuant to 18 C.F.R. 8 157.22, or pre-filing process preparatory
to making an gpplication to FERC to congtruct a gas project in Massachusetts shdl notify
the Siting Board of its request to FERC to use the collaborative approach or pre-filing
process within seven days after it makes such request, and shal include the Siting Board

in the collaborative gpproach or pre-filing process as an interested entity.

2 Notice of Petition for Exemption from Regulation. Any person filing an
application with FERC pursuant to 18 C.F.R. 88 152.1(8) et seq. for exemption from the
provisions of the Natural Gas Act, codified as 15 U.S.C. § 717, et seg., and the rules and
regulationsissued pursuant thereto, shal notify the Siting Board of its application within
seven days of itsfiling with FERC.

(3) Participation. The Board or Staff may participate in any other FERC proceeding

or in a collaborative approach, as an intervenor or through any other appropriate means,
consgstent with FERC regulations.

REGULATORY AUTHORITY

M.G.L. c. 164, § 69H.



